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INTRODUCTION 

The use of force techniques and fundamentals described in the Spokane Police Department Defensive 
Tactics Manual are approved for application and deployment by officers of the Spokane Police 
Department. The objective reasonableness of these applied techniques will be judged from the 
perspective of a reasonable officer on the scene at the time of the incident. Any evaluation of 
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reasonableness must allow for the fact that officers are often forced to make split-second decisions 
about the amount of force that reasonably appears necessary in a particular situation, with limited 
information and in circumstances that are tense, uncertain and rapidly evolving. 

Any use of force techniques and fundamentals that are applied or deployed by an officer of the Spokane 
Police Department which is not described in this manual will be deemed as exceptional techniques. The 
reasonableness of exceptional techniques will be judged from the perspective of a reasonable officer on 
the scene at the time of the incident. Any evaluation of reasonableness must allow for the fact that 
officers are often forced to make split-second decisions about the amount of force that reasonably 
appears necessary in a particular situation, with limited information and in circumstances that are tense, 
uncertain and rapidly evolving. 

All exceptional techniques must be documented in great detail due to the fact that they cannot be 
referred to in this manual. 

REASONABLENESS CONSIDERATIONS 

During the process of choice and application of reasonably applied force. Officers are trained to 
identify, interpret, predict and evaluate resistance from a subject(s). Resistance thresholds will 
assist as a guide in force decision making. However, resistance thresholds alone will not 
determine the reasonableness of applied force whether excessive or too low. 

The objective reasonableness of this applied technique will be judged from the perspective of 
a reasonable officer on the scene at the time of the incident. Any evaluation of reasonableness 
must allow for the fact that officers are often forced to make split-second decisions about the 
amount of force that reasonably appears necessary in a particular situation, with limited 
information and in circumstances that are tense, uncertain and rapidly evolving. Further, 
determining whether the force used to effect a particular seizure was reasonable under the 
Fourth Amendment requires a careful balancing of, "the nature and quality of the intrusion of 
the subject's Fourth Amendment interests'". The severity of the crime at issue, the immediate 
threats to officers and others and whether the subject is actively resisting arrest or attempting 
to evade arrest by flight are key in determining the reasonableness of the application of this 
technique. 

The reasonableness of these techniques will be judged from the perspective of a reasonable officer on 
the scene at the time of the incident considering the following: 

• What were the threat considerations to the officer, public and subject involved? 

• Graham's v. Connor "immediate" vs. "possible” threat: 

• "A simple statement by an officer that he fears for his safety or the safety of others is not 
enough; there must be objective factors to justify such a concern." 

• Was the subject actively resisting? 


Was the incident tense, uncertain and rapidly evolving? 



What was the severity of the crime or community caretaking situation? 


• Was the subject attempting to evade detention by flight? 

• The necessity of seizure versus flight. 


Resistance Threshold Guidelines 


Level of resistance 

Objectively Reasonable Officer Response 


Compliant 

Verbal Commands 

Draw and Direct 

Arm Control 

Cuffing 

Reasonably Objective Exceptional Technique(s) 


Passive 

Escort Techniques 

Counter Joints Control Techniques 

Nuero-Muscular Controls 

Reasonably Objective Exceptional Technique(s) 


Active 

Takedown Techniques 

Leverage Techniques 

Level 1 Neck Restraint 

Reasonably Objective Exceptional Technique(s) 


Assaultive 

Impact Techniques 

TASER 

Level 2 Neck Restraint 

OC and CS 

Reasonably Objective Exceptional Technique(s) 


Life Threatening 

Firearms 


Weapon Retention Techniques 


Reasonably Objective Exceptional Technique(s) 








DEFINITIONS 

Compliant: Cooperative response to lawful commands. 


Passive: Noncompliance to lawful authority without physical resistance or mechanical enhancement. 

Active: Use of physical effort or mechanical resistance in achieving and/or maintaining noncompliance. 

Assaultive: Noncompliance perceived as, or resulting in, an actual assault on an individual or officer. The 
scope and severity of the attack would support the reasonable assumption that the actions would not 
result in death or serious bodily harm. 

Aggravated Assaultive/Life Threatening: Noncompliance perceived as, or resulting in, an actual assault 
on an individual or officer. The scope and severity of the attack would support the reasonable 
assumption that the actions would result in death or serious bodily harm. 

CONSIDERING REASONABLE FORCE OPTIONS 

Quantum of Force: This is the reasonably foreseeable effects and injuries that could result from a 
specific force option based on the totality of the circumstances. 


Use of force 


Common Term cheat sheet 



Common Term 


Correct Term 




Bean Bag rounds, Bean bag bullets, rubber 
bullets, sponge rounds, blue nose, Kinetic energy 
devices, extended range munitions, Special 

Impact munitions 

Blunt Impact Munitions 
(both 12 gauge and 40mm) 


Strike, impact, hit, struck 

Technique 


LVNR, VNR, Carotid, choke, bi-lateral neck 
compression, Brachial stun 

Level 1 or level 2 

Lateral Neck Restraint 


Taser, Tazer, CED, CEW, 


TASER (all caps) 


Report Cautions 


"Violent" "Aggressive" "Combative" 

These terms are too vague and need to provide 
greater detail of the incident 

"guided to the ground" 

There needs to be a specific technique that was 
used to guide them to the ground 


TACTICAL INTERACTION COMMITMENT 

Interaction with citizens is a primary function for the Officers of the Spokane Police Department. 
It will be the intent of every officer to demonstrate five interaction tactics. The first one will be 
maintained regardless of the situation. The next four will be implemented when safety of the 
officer, subject, citizens and property allow. 








• Treat all people with dignity and respect. 

• When practical, ask people instead of order. 

• When practical, explain why we are asking. 

• When practical, give them options that will allow them to save face yet achieve the 
desired goal. 

• When practical, give the subject at least one additional chance to comply. 


EXCITED-AGITATED DELIRIUM & SUDDEN IN-CUSTODY DEATH 

The term excited delirium is a post mortem diagnosis reference cause of death. 
Officers utilizing this term in order to communicate to other first responders that 
the incident is potentially a medical emergency. The use of this term by officers is 
not a diagnosis. 

The United States' Death in Custody Reporting Act defines an in-custody death as: 
the death of any person who is in the process of arrest, is en route to be 
incarcerated, or is incarcerated at a municipal or county jail, State prison, or other 
local or State correctional facility. 

Persons experiencing this event may be qualified and protected under the 
Americans with Disabilities Act. The term disability means a physical or mental 
impairment that substantially limits one or more of the major life activities of an 
individual. There may be a record of this impairment or this individual may be 
regarded as having this impairment. If any of these is met that individual will be 
considered to have a disability as defined by the ADA. Further definition of 
impairment: Any individual with a physiological disorder, or condition, cosmetic 
disfigurement, or anatomical loss affecting one or more of the following: 
neurological, musculoskeletal, special sense organs, respiratory, digestive, genitor- 
urinary, hemic and lymphatic, skin and endocrine. Any mental or psychological 
disorder, such as mental retardation, organic brain syndrome, emotional or 
mental illness and specific learning disabilities. 


Who is at risk? 91-99% of these cases involve males between the ages of 31-45 
years old. The death usually occurs after a struggle and is preceded by bizarre 
behavior possibly induced by illegal or prescribed drugs. 
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There are four phases of Excited Delirium. The individual may show physical 
characteristics, physical behaviors and psychological behaviors. First responders 
should be mindful of these characteristics and behaviors to help combat the onset 
of the four phases of Excited Delirium. 

• Hyperthermia (may not always be present) 

• Delirium with agitation 

• Respiratory arrest (Often during and/or after struggle) 

• Cardiac arrest (Often during and/or after restraint) 


PHYSICALCHARACTERISTICS (Not a clinical diagnosis only helps identify an elevated risk 
candidate for E.D.) 

• Dilated pupils 

• Profuse sweating 

• Hyperthermia (In most cases but not always) 

• High Core body Temperature (103 degrees F to 110 degrees F) 

• Skin discoloration (Flushing) 

• Large Belly (May indicate alcoholism) 

• Foaming at the mouth (Rare but may be visible) 

• Uncontrollable shaking or shivering 

• Respiratory distress (Difficulty breathing) 




PHYSICAL BEHAVIORS (Not a clinical diagnosis only helps identify an elevated risk candidate for 
E.D.) 


• Demonstrates violent behavior (Towards others, self or objects) 

• Demonstrates aggression towards inanimate objects (Commonly towards shiny objects: 
mirrors, glass, lights, emergency lights) 

• Running into traffic and for no apparent reason 

• Strips clothing (trying to cool down) 

• Super human strength 

• Violent resistance through capture and restraints 

• Diminished sense of pain 

• May state, "I can't breathe." (May be escalating into respiratory arrest or exhaustive 
mania) 

• Screaming for no apparent reason 

• Grunting 

• Talks to invisible people 


PSYCHOLOGICAL BEHAVIORS (Not a clinical diagnosis only helps identify an elevated risk 
candidate for E.D.) 

• Intense paranoia 

• Extreme agitation 

• Rapid emotional changes 

• Disoriented about self, time, and location 

• Hallucinations 

• Easily distracted (Can't follow commands) 

ACTION STEPS 

The person experiencing the downward spiral towards sudden death cannot be medically 
treated until they are captured, controlled and restrained. This needs to be considered a 
medical emergency. This person will be transported to a hospital by ambulance. 

Dispatcher Role 

• Identify potential behavioral cues and related information from caller, history and 
resources that may suggest a potential Excited Delirium outcome. 

• Dispatch appropriate number of units, medical and supervision. 
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Officers and other First Responders 

Capture the person 

■ Using safe and appropriate techniques and equipment capture the 
person. Multiple officer control tactics, ECW, LNR are all possibilities 
during the capture phase. 

■ The force used to capture this person must be objectively reasonable 
based on the totality of the circumstances perceived by the officer at the 
moment of capture. 


Restrain the person 

■ Apply mechanical restraints as soon as possible. 

■ Move the person to his/her side or in a seated position as soon as 
possible. 


■ Chemical restraints may be a consideration for medical personnel, o 
Transport and give aid 

■ Quickly and safely transport the individual by ambulance to a medical 
facility for treatment. 


OTHER CONTRIBUTING FACTORS 


• Obesity. 

• Duration of resistance. (Usually + 3 

• minutes) Drugs/alcohol on board. Fatalistic 

• mindset. 
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USE OF FORCE DOCUMENTATION 


TACTICAL INTERACTION DOCUMENTATION 

• The officer's report and/or statement should contain specifics and description of the 

tactical interaction that took place between the officer(s) and subject(s) during the 
incident. Using dignity and respect, if any or all of the below tactical interaction 
techniques took place they should be documented in detail. Documentation on these 
verbal or other de-escalation techniques should be a part of the use of force reporting 
process. 

o Was the subject asked rather than ordered during officer direction? o Was 
the subject given a reason(s) why they were being directed? 
o Was the subject given options that would allow them to save face yet achieve 
the desired directed goal? o Was the subject given at least one additional 
chance to comply? 

USE OF FORCE REASONABLENESS CONSIDERATION DOCUMENTATION 

• The officer's report and/or statement will contain description and specifics on the below 

factors. The reasonableness of these factors in relation to applied techniques will be 
judged from the perspective of a reasonable officer on the scene at the time of the 
incident. 

o What were the threat considerations to the officer, public and subject 
involved? 

■ Graham's v. Connor "immediate" vs. " possible " threat: 

• "A simple statement by an officer that he fears for his safety or the 
safety of others is not enough; there must be objective factors to 
justify such a concern." 

o Was the subject actively resisting? o Was the incident tense, uncertain and 
rapidly evolving? 

o What was the severity of the crime or community caretaking situation? 
o Was the subject attempting to evade detention by flight? 
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The necessity of seizure versus flight. 


APPLIED TECHNIQUE AND RESPONSE DESCRIPTION DOCUMENTATION 

* The officer will describe in detail the applied control technique(s). When utilizing a 

technique described in the manual the officer may utilize the appropriate title of the 
technique found in this manual. These techniques are well defined and described in this 
manual for reader reference. Any modifications to a titled technique must be described 
in detail. Any technique that would be deemed an exceptional technique will be 
described in great detail by the officer. The description of these techniques should be 
such that the reader's perspective will accurately interpret the event(s). 

* Any injury, claimed injury or potential for injury should be well documented in the 

officer's written document or statement. Any provided aid or treatment procedure for 
an injury, claimed injury or potential injury will be documented in the officer's written 
document or statement. Whether observable or not, these injury circumstances will be 
documented with photographs. 
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Use of Force Case Law 


U.S. Supreme Court 


GRAHAM v. CONNOR, 490 U.S. 386 (1989) 

490 U.S. 386 

GRAHAM v. CONNOR ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 

No. 87-6571. 

Argued February 21,1989 
Decided May 15,1989 

Petitioner Graham, a diabetic, asked his friend, Berry, to drive him to a convenience store to purchase orange juice to 
counteract the onset of an insulin reaction. Upon entering the store and seeing the number of people ahead of him, 
Graham hurried out and asked Berry to drive him to a friend's house instead. Respondent Connor, a city police 
officer, became suspicious after seeing Graham hastily enter and leave the store, followed Berry's car, and made an 
investigative stop, ordering the pair to wait while he found out what had happened in the store. Respondent backup 
police officers arrived on the scene, handcuffed Graham, and ignored or rebuffed attempts to explain and treat 
Graham's condition. During the encounter, Graham sustained multiple injuries. He was released when Connor 
learned that nothing had happened in the store. Graham filed suit in the District Court under 42 U.S.C. 1983 against 
respondents, alleging that they had used excessive force in making the stop, in violation of "rights secured to him 
under the Fourteenth Amendment to the United States Constitution and 42 U.S.C. 1983." The District Court granted 
respondents' motion for a directed verdict at the close of Graham's evidence, applying a four-factor test for 
determining when excessive use of force gives rise to a 1983 cause of action, which inquires, inter alia, whether the 
force was applied in a good-faith effort to maintain and restore discipline or maliciously and sadistically for the very 
purpose of causing harm. Johnson v. Glick, 481 F.2d 1028. The Court of Appeals affirmed, endorsing this test as 
generally applicable to all claims of constitutionally excessive force brought against government officials, rejecting 
Graham's argument that it was error to require him to prove that the allegedly excessive force was applied maliciously 
and sadistically to cause harm, and holding that a reasonable jury applying the Johnson v. Glick test to his evidence 
could not find that the force applied was constitutionally excessive. 

Held: 

All claims that law enforcement officials have used excessive force - deadly or not - in the course of an arrest, 
investigatory stop, or other "seizure" of a free citizen are properly analyzed under the Fourth Amendment's "objective 
reasonableness" standard, rather than under a substantive due process standard. Pp. 392-399. [490 U.S. 386, 387] 

(a) The notion that all excessive force claims brought under 1983 are governed by a single generic standard is 
rejected. Instead, courts must identify the specific constitutional right allegedly infringed by the challenged 
application of force and then judge the claim by reference to the specific constitutional standard which 
governs that right. Pp. 393-394. 

(b) Claims that law enforcement officials have used excessive force in the course of an arrest, investigatory stop, 
or other "seizure" of a free citizen are most properly characterized as invoking the protections of the Fourth 
Amendment, which guarantees citizens the right "to be secure in their persons ... against unreasonable 
seizures," and must be judged by reference to the Fourth Amendment's "reasonableness" standard. Pp. 394- 
395- 

(c) The Fourth Amendment "reasonableness” inquiry is whether the officers' actions are "objectively 
reasonable" in light of the facts and circumstances confronting them, without regard to their underlying 
intent or motivation. The "reasonableness" of a particular use of force must be judged from the perspective 
of a reasonable officer on the scene, and its calculus must embody an allowance for the fact that police 






officers are often forced to make split-second decisions about the amount of force necessary in a particular 
situation. Pp. 396-397. 

(d) The Johnson v. Glick test applied by the courts below is incompatible with a proper Fourth Amendment 
analysis. The suggestion that the test’s "malicious and sadistic" inquiry is merely another way of describing 
conduct that is objectively unreasonable under the circumstances is rejected. Also rejected is the conclusion 
that because individual officers' subjective motivations are of central importance in deciding whether force 
used against a convicted prisoner violates the Eighth Amendment, it cannot be reversible error to inquire 
into them in deciding whether force used against a suspect or arrestee violates the Fourth Amendment. The 
Eighth Amendment terms "cruel" and "punishments" clearly suggest some inquiry into subjective state of 
mind, whereas the Fourth Amendment term "unreasonable" does not. Moreover, the less protective Eighth 
Amendment standard applies only after the State has complied with the constitutional guarantees 
traditionally associated with criminal prosecutions. Pp. 397-399. 827 F.2d 945, vacated and remanded. 

REHNQUIST, C. J., delivered the opinion of the Court, in which WHITE, STEVENS, O'CONNOR, SC AT J A, and 
KENNEDY, JJ., joined. BLACKMUN, J., filed an opinion concurring in part and concurring in the judgment, in which 
BRENNAN and MARSHALL, JJ., joined, post, p. 399. [490 U.S. 386, 388] 

H. Gerald Beaver argued the cause for petitioner. On the briefs was Richard B. Glazier. 

Mark I. Levy argued the cause for respondents. On the brief was Frank B. Aycock III.* 

[Footnote *] Briefs of amici curiae urging reversal were filed for the United States by Solicitor General Fried, Assistant 
Attorney General Reynolds, Deputy Assistant Attorney General Clegg, David L. Shapiro, Brian J. Martin, and David K. 
Flynn; and for the American Civil Liberties Union et al. by Steven R. Shapiro. Lacy H. Thornburg, Attorney General of 
North Carolina, Isaac T. Avery III, Special Deputy Attorney General, and Linda Anne Morris, Assistant Attorney 
General, filed a brief for the State of North Carolina as amicus curiae urging affirmance. 

CHIEF JUSTICE REHNQUIST delivered the opinion of the Court. 

This case requires us to decide what constitutional standard governs a free citizen's claim that law enforcement 
officials used excessive force in the course of making an arrest, investigatory stop, or other "seizure" of his person. We 
hold that such claims are properly analyzed under the Fourth Amendment's "objective reasonableness" standard, 
rather than under a substantive due process standard. 

In this action under 42 U.S.C. 1983, petitioner Dethorne Graham seeks to recover damages for injuries allegedly 
sustained when law enforcement officers used physical force against him during the course of an investigatory stop. 
Because the case comes to us from a decision of the Court of Appeals affirming the entry of a directed verdict for 
respondents, we take the evidence hereafter noted in the light most favorable to petitioner. On November 12,1984, 
Graham, a diabetic, felt the onset of an insulin reaction. He asked a friend, William Berry, to drive him to a nearby 
convenience store so he could purchase some orange juice to counteract the reaction. Berry agreed, but when Graham 
entered the store, he saw a number of people ahead of him in the checkout [490 U.S. 386, 389] line. Concerned 
about the delay, he hurried out of the store and asked Berry to drive him to a friend's house instead. 

Respondent Connor, an officer of the Charlotte, North Carolina, Police Department, saw Graham hastily enter and 
leave the store. The officer became suspicious that something was amiss and followed Berry's car. About one-half mile 
from the store, he made an investigative stop. Although Berry told Connor that Graham was simply suffering from a 
"sugar reaction," the officer ordered Berry and Graham to wait while he found out what, if anything, had happened at 
the convenience store. When Officer Connor returned to his patrol car to call for backup assistance, Graham got out of 
the car, ran around it twice, and finally sat down on the curb, where he passed out briefly. 

In the ensuing confusion, a number of other Charlotte police officers arrived on the scene in response to Officer 
Connor's request for backup. One of the officers rolled Graham over on the sidewalk and cuffed his hands tightly 
behind his back, ignoring Berry's pleas to get him some sugar. Another officer said: "I've seen a lot of people with 
sugar diabetes that never acted like this. Ain't nothing wrong with the M. F. but drunk. Lock the S. B. up." App. 42. 
Several officers then lifted Graham up from behind, carried him over to Berry's car, and placed him face down on its 
hood. Regaining consciousness, Graham asked the officers to check in his wallet for a diabetic decal that he carried. In 
response, one of the officers told him to "shut up" and shoved his face down against the hood of the car. Four officers 
grabbed Graham and threw him headfirst into the police car. A friend of Graham's brought some orange juice to the 


car, but the officers refused to let him have it. Finally, Officer Connor received a report that Graham had done nothing 
wrong at the convenience store, and the officers drove him home and released him. [490 U.S. 386, 390] 

At some point during his encounter with the police, Graham sustained a broken foot, cuts on his wrists, a bruised 
forehead, and an injured shoulder; he also claims to have developed a loud ringing in his right ear that continues to 
this day. He commenced this action under 42 U.S.C. 1983 against the individual officers involved in the incident, all of 
whom are respondents here,i alleging that they had used excessive force in making the investigatory stop, in violation 
of "rights secured to him under the Fourteenth Amendment to the United States Constitution and 42 U.S.C. 1983.” 
Complaint 10, App. 5.2 The case was tried before a jury. At the close of petitioner's evidence, respondents moved for a 
directed verdict. In ruling on that motion, the District Court considered the following four factors, which it identified 
as "[t]he factors to be considered in determining when the excessive use of force gives rise to a cause of action under 
1983": (1) the need for the application of force; (2) the relationship between that need and the amount of force that 
was used; (3) the extent of the injury inflicted; and (4) "[w] hether the force was applied in a good faith effort to 
maintain and restore discipline or maliciously and sadistically for the very purpose of causing harm." 644 F. Supp. 

246, 248 (WDNC 1986). Finding that the amount of force used by the officers was "appropriate under the 
circumstances," that "[tjhere was no discernable injury inflicted," and that the force used "was not applied maliciously 
or sadistically for the very purpose of causing harm," but in "a good faith effort to maintain or restore order in the face 
of a potentially explosive [490 U.S. 386, 391] situation." id., at 248-249, the District Court granted respondents' 
motion for a directed verdict. 

A divided panel of the Court of Appeals for the Fourth Circuit affirmed. 827 F.2d 945 (1987). The majority ruled first 
that the District Court had applied the correct legal standard in assessing petitioner's excessive force claim. Id., at 
948-949. Without attempting to identify the specific constitutional provision under which that claim arose,3 the 
majority endorsed the four-factor test applied by the District Court as generally applicable to all claims of 
"constitutionally excessive force" brought against governmental officials. Id., at 948. The majority rejected petitioner's 
argument, based on Circuit precedents that it was error to require him to prove that the allegedly excessive force 
used against him was applied "maliciously and sadistically for the very purpose of causing harm. "5 Ibid. Finally, the 
majority held that a reasonable jury applying the four-part test it had just endorsed [490 U.S. 386, 392] to 
petitioner's evidence "could not find that the force applied was constitutionally excessive." Id., at 949-950. The 
dissenting judge argued that this Court's decisions in Terry v. Ohio, 392 U.S. 1 (1968), and Tennessee v. Garner, 471 
U.S. 1 (1985), required that excessive force claims arising out of investigatory stops be analyzed under the Fourth 
Amendment's "objective reasonableness" standard. 827 F.2d, at 950-952. We granted certiorari, 488 U.S. 816 (1988), 
and now reverse. 

Fifteen years ago, in Johnson v. Glick, 481 F.2d 1028, cert, denied, 414 U.S. 1033 (1973), the Court of Appeals for the 
Second Circuit addressed a 1983 damages claim filed by a pretrial detainee who claimed that a guard had assaulted 
him without justification. In evaluating the detainee's claim, Judge Friendly applied neither the Fourth Amendment 
nor the Eighth, the two most textually obvious sources of constitutional protection against physically abusive 
governmental conduct.6 Instead, he looked to "substantive due process," holding that "quite apart from any 'specific' 
of the Bill of Rights, application of undue force by [490 U.S. 386, 393] law enforcement officers deprives a suspect 
of liberty without due process of law.” 481 F.2d, at 1032. As support for this proposition, he relied upon our decision 
in Rochin v. California, 342 U.S. 165 (1952), which used the Due Process Clause to void a state criminal conviction 
based on evidence obtained by pumping the defendant's stomach. 481 F.2d, at 1032-1033. If a police officer’s use of 
force which "shocks the conscience" could justify setting aside a criminal conviction, Judge Friendly reasoned, a 
correctional officer's use of similarly excessive force must give rise to a due process violation actionable under 1983. 
Ibid. Judge Friendly went on to set forth four factors to guide courts in determining "whether the constitutional line 
has been crossed" by a particular use of force - the same four factors relied upon by the courts below in this case. Id., 
at 1033. 

In the years following Johnson v. Glick, the vast majority of lower federal courts have applied its four-part 
"substantive due process" test indiscriminately to all excessive force claims lodged against law enforcement and 
prison officials under 1983, without considering whether the particular application of force might implicate a more 
specific constitutional right governed by a different standard. 7 Indeed, many courts have seemed to assume, as did 
the courts below in this case, that there is a generic "right" to be free from excessive force, grounded not in any 
particular constitutional provision but rather in "basic principles of 1983 jurisprudence."8 

We reject this notion that all excessive force claims brought under 1983 are governed by a single generic standard. As 
we have said many times, 1983 "is not itself a [490 U.S. 386, 394] source of substantive rights," but merely provides 


"a method for vindicating federal rights elsewhere conferred." Baker v. McCollan, 443 U.S. 137,144, n. 3 (1979). In 
addressing an excessive force claim brought under 1983, analysis begins by identifying the specific constitutional right 
allegedly infringed by the challenged application of force. See id., at 140 ("The first inquiry in any 1983 suit" is "to 
isolate the precise constitutional violation with which [the defendant] is charged"). 9 In most instances, that will be 
either the Fourth Amendment's prohibition against unreasonable seizures of the person, or the Eighth Amendment's 
ban on cruel and unusual punishments, which are the two primary sources of constitutional protection against 
physically abusive governmental conduct. The validity of the claim must then be judged by reference to the specific 
constitutional standard which governs that right, rather than to some generalized "excessive force" standard. See 
Tennessee v. Garner, supra, at 7-22 (claim of excessive force to effect arrest analyzed under a Fourth Amendment 
standard); Whitley v. Albers, 475 U.S. 312, 318-326 (1986) (claim of excessive force to subdue convicted prisoner 
analyzed under an Eighth Amendment standard). 

Where, as here, the excessive force claim arises in the context of an arrest or investigatory stop of a free citizen, it is 
most properly characterized as one invoking the protections of the Fourth Amendment, which guarantees citizens the 
right "to be secure in their persons ... against unreasonable ... seizures" of the person. This much is clear from our 
decision in Tennessee v. Garner, supra. In Garner, we addressed a claim that the use of deadly force to apprehend a 
fleeing suspect who did not appear to be armed or otherwise dangerous violated the suspect's constitutional rights, 
notwithstanding the existence of probable cause to arrest. [490 U.S. 386, 395] Though the complaint alleged 
violations of both the Fourth Amendment and the Due Process Clause, see 471 U.S., at 5, we analyzed the 
constitutionality of the challenged application of force solely by reference to the Fourth Amendment's prohibition 
against unreasonable seizures of the person, holding that the "reasonableness" of a particular seizure depends not 
only on when it is made, but also on how it is carried out. Id., at 7-8. Today we make explicit what was implicit in 
Garner's analysis, and hold that all claims that law enforcement officers have used excessive force - deadly or not - in 
the course of an arrest, investigatory stop, or other "seizure" of a free citizen should be analyzed under the Fourth 
Amendment and its "reasonableness" standard, rather than under a "substantive due process" approach. Because the 
Fourth Amendment provides an explicit textual source of constitutional protection against this sort of physically 
intrusive governmental conduct, that Amendment, not the more generalized notion of "substantive due process," 
must be the guide for analyzing these claims.10 [490 U.S. 386, 396] 

Determining whether the force used to effect a particular seizure is "reasonable" under the Fourth Amendment 
requires a careful balancing of" 'the nature and quality of the intrusion on the individual's Fourth Amendment 
interests'" against the countervailing governmental interests at stake. Id., at 8, quoting United States v. Place, 462 
U.S. 696, 703 (1983). Our Fourth Amendment jurisprudence has long recognized that the right to make an arrest or 
investigatory stop necessarily carries with it the right to use some degree of physical coercion or threat thereof to 
effect it. See Terry v. Ohio, 392 U.S., at 22-27. Because "[t]he test of reasonableness under the Fourth Amendment is 
not capable of precise definition or mechanical application," Bell v. Wolfish, 441 U.S. 520, 559 (1979), however, its 
proper application requires careful attention to the facts and circumstances of each particular case, including the 
severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others, and 
whether he is actively resisting arrest or attempting to evade arrest by flight. See Tennessee v. Garner, 471 U.S., at 8-9 
(the question is "whether the totality of the circumstances justifie[s] a particular sort of... seizure"). 

The "reasonableness" of a particular use of force must be judged from the perspective of a reasonable officer on the 
scene, rather than with the 20/20 vision of hindsight. See Terry v. Ohio, supra, at 20-22. The Fourth Amendment is 
not violated by an arrest based on probable cause, even though the wrong person is arrested, Hill v. California, 401 
U.S. 797 (1971), nor by the mistaken execution of a valid search warrant on the wrong premises, Maryland v. Garrison, 
480 U.S. 79 (1987). With respect to a claim of excessive force, the same standard of reasonableness at the moment 
applies: "Not every push or shove, even if it may later seem unnecessary in the peace of a judge's chambers," Johnson 
v. Click, 481 F.2d, at 1033, violates the Fourth Amendment. The calculus of reasonableness must embody [490 U.S. 
386, 397] allowance for the fact that police officers are often forced to make split-second judgments - in 
circumstances that are tense, uncertain, and rapidly evolving - about the amount of force that is necessary in a 
particular situation. 

As in other Fourth Amendment contexts, however, the "reasonableness" inquiry in an excessive force case is an 
objective one: the question is whether the officers' actions are "objectively reasonable" in light of the facts and 
circumstances confronting them, without regard to their underlying intent or motivation. See Scott v. United States, 
436 U.S. 128, 137-139 (1978); see also Terry v. Ohio, supra, at 21 (in analyzing the reasonableness of a particular 
search or seizure, "it is imperative that the facts be judged against an objective standard"). An officer's evil intentions 
will not make a Fourth Amendment violation out of an objectively reasonable use of force; nor will an officer's good 


intentions make an objectively unreasonable use of force constitutional. See Scott v. United States, supra, at 138, 
citing United States v. Robinson, 414 U.S. 218 (1973). 

Because petitioner's excessive force claim is one arising under the Fourth Amendment, the Court of Appeals erred in 
analyzing it under the four-part Johnson v. Click test. That test, which requires consideration of whether the 
individual officers acted in "good faith" or "maliciously and sadistically for the very purpose of causing harm," is 
incompatible with a proper Fourth Amendment analysis. We do not agree with the Court of Appeals' suggestion, see 
827 F.2d, at 948, that the "malicious and sadistic" inquiry is merely another way of describing conduct that is 
objectively unreasonable under the circumstances. Whatever the empirical correlations between "malicious and 
sadistic" behavior and objective unreasonableness may be, the fact remains that the "malicious and sadistic" factor 
puts in issue the subjective motivations of the individual officers, which our prior cases make clear has no bearing on 
whether a particular seizure is "unreasonable" under the Fourth Amendment. Nor do we agree with the [490 U.S. 
386, 398] Court of Appeals' conclusion, see id., at 948, n. 3, that because the subjective motivations of the individual 
officers are of central importance in deciding whether force used against a convicted prisoner violates the Eighth 
Amendment, see Whitley v. Albers, 475 U.S., at 320-321,11 it cannot be reversible error to inquire into them in 
deciding whether force used against a suspect or arrestee violates the Fourth Amendment. Differing standards under 
the Fourth and Eighth Amendments are hardly surprising: the terms "cruel" and "punishments" clearly suggest some 
inquiry into subjective state of mind, whereas the term "unreasonable" does not. Moreover, the less protective Eighth 
Amendment standard applies "only after the State has complied with the constitutional guarantees traditionally 
associated with criminal prosecutions." Ingraham v. Wright, 430 U.S. 651, 671, [490 U.S. 386, 399] n. 40 (1977). 
The Fourth Amendment inquiry is one of "objective reasonableness" under the circumstances, and subjective 
concepts like "malice" and "sadism" have no proper place in that inquiry. 12 

Because the Court of Appeals reviewed the District Court's ruling on the motion for directed verdict under an 
erroneous view of the governing substantive law, its judgment must be vacated and the case remanded to that court 
for reconsideration of that issue under the proper Fourth Amendment standard. 


It is so ordered. 
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A Tennessee statute provides that if, after a police officer has given notice of an intent to arrest a criminal suspect, the 
suspect flees or forcibly resists, "the officer may use all the necessary means to effect the arrest." Acting under the 
authority of this statute, a Memphis police officer shot and killed appellee-respondent Garner's son as, after being told 
to halt, the son fled over a fence at night in the backyard of a house he was suspected of burglarizing. The officer used 
deadly force despite being "reasonably sure" the suspect was unarmed and thinking that he was 17 or 18 years old and 
of slight build. The father subsequently brought an action in Federal District Court, seeking damages under 42 U.S.C. 
1983 for asserted violations of his son's constitutional rights. The District Court held that the statute and the officer's 
actions were constitutional. The Court of Appeals reversed. 

Held: 

The Tennessee statute is unconstitutional insofar as it authorizes the use of deadly force against, as in this case, an 
apparently unarmed, nondangerous fleeing suspect; such force may not be used unless necessary to prevent the 
escape and the officer has probable cause to believe that the suspect poses a significant threat of death or serious 
physical injury to the officer or others. Pp. 7-22. [471 U.S. 1, 2] 

(a) Apprehension by the use of deadly force is a seizure subject to the Fourth Amendment's reasonableness 
requirement. To determine whether such a seizure is reasonable, the extent of the intrusion on the suspect's 
rights under that Amendment must be balanced against the governmental interests in effective law 
enforcement. This balancing process demonstrates that, notwithstanding probable cause to seize a suspect, 
an officer may not always do so by killing him. The use of deadly force to prevent the escape of all felony 
suspects, whatever the circumstances, is constitutionally unreasonable. Pp. 7-12. 

(b) The Fourth Amendment, for purposes of this case, should not be construed in light of the common-law rule 
allowing the use of whatever force is necessary to effect the arrest of a fleeing felon. Changes in the legal and 
technological context mean that that rule is distorted almost beyond recognition when literally applied. 
Whereas felonies were formerly capital crimes, few are now, or can be, and many crimes classified as 
misdemeanors, or nonexistent, at common law are now felonies. Also, the common-law rule developed at a 
time when weapons were rudimentary. And, in light of the varied rules adopted in the States indicating a 
long-term movement away from the common-law rule, particularly in the police departments themselves, 
that rule is a dubious indicium of the constitutionality of the Tennessee statute. There is no indication that 
holding a police practice such as that authorized by the statute unreasonable will severely hamper effective 
law enforcement. Pp. 12-20. 

(c) While burglary is a serious crime, the officer in this case could not reasonably have believed that the suspect 
- young, slight, and unarmed - posed any threat. Nor does the fact that an unarmed suspect has broken into 
a dwelling at night automatically mean he is dangerous. Pp. 20-22. 710 F.2d 240, affirmed and remanded. 

WHITE, J., delivered the opinion of the Court, in which BRENNAN, MARSHALL, BLACKMUN, POWELL, and 
STEVENS, JJ., joined. O'CONNOR, J., filed a dissenting opinion, in which BURGER, C. J., and REHNQUIST, J., 
joined, post, p. 22. 







[Footnote *] Together with No. 83-1070, Memphis Police Department et al. v. Garner et al., on certiorari to the same 
court. 

Henry L. Klein argued the cause for petitioners in No. 83-1070. With him on the briefs were Clifford D. Pierce, Jr., 
Charles V. Holmes, and Paul F. Goodman. W. J. Michael Cody, Attorney General of Tennessee, argued the cause for 
appellant in No. 83-1035. With him on the briefs were William M. Leech, Jr., former Attorney General, and Jerry L. 
Smith, Assistant Attorney General. [471 U.S. 1, 3] 

Steven L. Winter argued the cause for appellee-respondent Garner. With him on the brief was Walter L. Bailey, Jr.Fn 


Fn [471 U.S. 1, 3] Briefs of amici curiae urging affirmance were filed for the Florida Chapter of the National Bar 
Association by Deitra Micks; and for the Police Foundation et al. by William Josephson, Robert Kasanof, Philip 
Lacovara, and Margaret Bush Wilson. 

JUSTICE WHITE delivered the opinion of the Court. 

This case requires us to determine the constitutionality of the use of deadly force to prevent the escape of an 
apparently unarmed suspected felon. We conclude that such force may not be used unless it is necessary to prevent 
the escape and the officer has probable cause to believe that the suspect poses a significant threat of death or serious 
physical injury to the officer or others. 


I 

At about 10:45 P- m. ° n October 3,1974, Memphis Police Officers Elton Hymon and Leslie Wright were dispatched to 
answer a "prowler inside call." Upon arriving at the scene they saw a woman standing on her porch and gesturing 
toward the adjacent house. 1 She told them she had heard glass breaking and that "they" or "someone" was breaking in 
next door. While Wright radioed the dispatcher to say that they were on the scene, Hymon went behind the house. He 
heard a door slam and saw someone run across the backyard. The fleeing suspect, who was appellee-respondent's 
decedent, Edward Garner, stopped at a 6-feet-high chain link fence at the edge of the yard. With the aid of a flashlight, 
Hymon was able to see Garner's face and hands. He saw no sign of a weapon, and, though not certain, was 
"reasonably sure" and "figured" that Garner was unarmed. App. 41, 56; Record 219. He thought Garner was 17 or 18 
years old and [471 U.S. 1, 4] about 5' 5" or 5' 7" tall.2 While Garner was crouched at the base of the fence, Hymon 
called out "police, halt" and took a few steps toward him. Garner then began to climb over the fence. Convinced that if 
Garner made it over the fence he would elude captures Hymon shot him. The bullet hit Garner in the back of the 
head. Garner was taken by ambulance to a hospital, where he died on the operating table. Ten dollars and a purse 
taken from the house were found on his body.4 

In using deadly force to prevent the escape, Hymon was acting under the authority of a Tennessee statute and 
pursuant to Police Department policy. The statute provides that "[i]f, after notice of the intention to arrest the 
defendant, he either flee or forcibly resist, the officer may use all the necessary means to effect the arrest." Tenn. Code 
Ann. [471 U.S. 1, 5] 40-7-108 (i982).5 The Department policy was slightly more restrictive than the statute, but still 
allowed the use of deadly force in cases of burglary. App. 140-144. The incident was reviewed by the Memphis Police 
Firearm's Review Board and presented to a grand jury. Neither took any action. Id., at 57. 

Garner's father then brought this action in the Federal District Court for the Western District of Tennessee, seeking 
damages under 42 U.S.C. 1983 for asserted violations of Garner's constitutional rights. The complaint alleged that the 
shooting violated the Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments of the United States Constitution. It 
named as defendants Officer Hymon, the Police Department, its Director, and the Mayor and city of Memphis. After a 
3-day bench trial, the District Court entered judgment for all defendants. It dismissed the claims against the Mayor 
and the Director for lack of evidence. It then concluded that Ilymon's actions were authorized by the Tennessee 
statute, which in turn was constitutional. Hymon had employed the only reasonable and practicable means of 
preventing Garner's escape. Garner had "recklessly and heedlessly attempted to vault over the fence to escape, 
thereby assuming the risk of being fired upon." App. to Pet. for Cert. A10. 

The Court of Appeals for the Sixth Circuit affirmed with regard to Hymon, finding that he had acted in good-faith 
reliance on the Tennessee statute and was therefore within the scope of his qualified immunity. 600 F.2d 52 (1979). It 
remanded for reconsideration of the possible liability of the city, however, in light of Monell v. New York City Dept, of 
Social Services, 436 U.S. 658 (1978), which had come down after the District Court's decision. The District Court was 


[471 U.S. 1 , 6 ] directed to consider whether a city enjoyed a qualified immunity, whether the use of deadly force and 
hollow point bullets in these circumstances was constitutional, and whether any unconstitutional municipal conduct 
flowed from a "policy or custom" as required for liability under Monell. 600 F.2d, at 54-55. 

The District Court concluded that Monell did not affect its decision. While acknowledging some doubt as to the 
possible immunity of the city, it found that the statute, and Ilymon's actions, were constitutional. Given this 
conclusion, it declined to consider the "policy or custom" question. App. to Pet. for Cert. A37-A39. 

The Court of Appeals reversed and remanded. 710 F.2d 240 (1983). It reasoned that the killing of a fleeing suspect is a 
"seizure" under the Fourth Amendment, 6 and is therefore constitutional only if "reasonable." The Tennessee statute 
failed as applied to this case because it did not adequately limit the use of deadly force by distinguishing between 
felonies of different magnitudes - "the facts, as found, did not justify the use of deadly force under the Fourth 
Amendment." Id., at 246. Officers cannot resort to deadly force unless they "have probable cause ... to believe that 
the suspect [has committed a felony and] poses a threat to the safety of the officers or a danger to the community if 
left at large." Ibid.7 [471 U.S. 1, 7] 

The State of Tennessee, which had intervened to defend the statute, see 28 U.S.C. 2403(b), appealed to this Court. 

The city filed a petition for certiorari. We noted probable jurisdiction in the appeal and granted the petition. 465 U.S. 
1098 (1984). 


II 

Whenever an officer restrains the freedom of a person to walk away, he has seized that person. United States v. 
Brignoni-Ponce, 422 U.S. 873, 878 (1975). While it is not always clear just when minimal police interference becomes 
a seizure, see United States v. Mendenhall, 446 U.S. 544 (1980), there can be no question that apprehension by the 
use of deadly force is a seizure subject to the reasonableness requirement of the Fourth Amendment. 

A 

A police officer may arrest a person if he has probable cause to believe that person committed a crime. E. g., United 
States v. Watson, 423 U.S. 411 (1976). Petitioners and appellant argue that if this requirement is satisfied the Fourth 
Amendment has nothing to say about how that seizure is made. This submission ignores the many cases in which this 
Court, by balancing the extent of the intrusion against the need for it, has examined the reasonableness of [471 U.S. 

1, 8] the manner in which a search or seizure is conducted. To determine the constitutionality of a seizure "[w]e must 
balance the nature and quality of the intrusion on the individual's Fourth Amendment interests against the 
importance of the governmental interests alleged to justify the intrusion." United States v. Place, 462 U.S. 696, 703 
(1983); see Delaware v. Prouse, 440 U.S. 648, 654 (1979); United States v. Martinez-Fuerte, 428 U.S. 543, 555 (1976). 
We have described "the balancing of competing interests" as "the key principle of the Fourth Amendment." Michigan 
v. Summers, 452 U.S. 692, 700, n. 12 (1981). See also Camara v. Municipal Court, 387 U.S. 523, 536-537 (1967). 
Because one of the factors is the extent of the intrusion, it is plain that reasonableness depends on not only when a 
seizure is made, but also how it is carried out. United States v. Ortiz, 422 U.S. 891, 895 (1975); Terry v. Ohio, 392 U.S. 
1, 28-29 (1968). 

Applying these principles to particular facts, the Court has held that governmental interests did not support a lengthy 
detention of luggage, United States v. Place, supra, an airport seizure not "carefully tailored to its underlying 
justification," Florida v. Royer, 460 U.S. 491, 500 (1983) (plurality opinion), surgery under general anesthesia to 
obtain evidence, Winston v. Lee, 470 U.S. 753 (1985), or detention for fingerprinting without probable cause, Davis v. 
Mississippi, 394 U.S. 721 (1969); Hayes v. Florida, 470 U.S. 811 (1985). On the other hand, under the same approach 
it has upheld the taking of fingernail scrapings from a suspect, Cupp v. Murphy, 412 U.S. 291 (1973), an unannounced 
entry into a home to prevent the destruction of evidence, Ker v. California, 374 U.S. 23 (1963), administrative housing 
inspections without probable cause to believe that a code violation will be found, Camara v. Municipal Court, supra, 
and a blood test of a drunken-driving suspect, Schmerber v. California, 384 U.S. 757 (1966). In each of these cases, the 
question was whether [471 U.S. 1, 9] the totality of the circumstances justified a particular sort of search or seizure. 

B 

The same balancing process applied in the cases cited above demonstrates that, notwithstanding probable cause to 
seize a suspect, an officer may not always do so by killing him. The intrusiveness of a seizure by means of deadly force 


is unmatched. The suspect's fundamental interest in his own life need not be elaborated upon. The use of deadly force 
also frustrates the interest of the individual, and of society, injudicial determination of guilt and punishment. Against 
these interests are ranged governmental interests in effective law enforcement. 8 It is argued that overall violence will 
be reduced by encouraging the peaceful submission of suspects who know that they may be shot if they flee. 
Effectiveness in making arrests requires the resort to deadly [471 U.S. 1,10] force, or at least the meaningful threat 
thereof. "Being able to arrest such individuals is a condition precedent to the state's entire system of law 
enforcement." Brief for Petitioners 14. 

Without in any way disparaging the importance of these goals, we are not convinced that the use of deadly force is a 
sufficiently productive means of accomplishing them to justify the killing of nonviolent suspects. Cf. Delaware v. 
Prouse, supra, at 659. The use of deadly force is a self-defeating way of apprehending a suspect and so setting the 
criminal justice mechanism in motion. If successful, it guarantees that that mechanism will not be set in motion. And 
while the meaningful threat of deadly force might be thought to lead to the arrest of more live suspects by 
discouraging escape attempts,9 the presently available evidence does not support this thesis. 10 The fact is that a 
majority of police departments [471 U.S. 1, ll] in this country have forbidden the use of deadly force against 
nonviolent suspects. See infra, at 18-19. If those charged with the enforcement of the criminal law have abjured the 
use of deadly force in arresting nondangerous felons, there is a substantial basis for doubting that the use of such 
force is an essential attribute of the arrest power in all felony cases. See Schumann v. McGinn, 307 Minn. 446, 472, 
240 N. W. 2d 525, 540 (1976) (Rogosheske, J., dissenting in part). Petitioners and appellant have not persuaded us 
that shooting nondangerous fleeing suspects is so vital as to outweigh the suspect's interest in his own life. 

The use of deadly force to prevent the escape of all felony suspects, whatever the circumstances, is constitutionally 
unreasonable. It is not better that all felony suspects die than that they escape. Where the suspect poses no immediate 
threat to the officer and no threat to others, the harm resulting from failing to apprehend him does not justify the use 
of deadly force to do so. It is no doubt unfortunate when a suspect who is in sight escapes, but the fact that the police 
arrive a little late or are a little slower afoot does not always justify killing the suspect. A police officer may not seize an 
unarmed, nondangerous suspect by shooting him dead. The Tennessee statute is unconstitutional insofar as it 
authorizes the use of deadly force against such fleeing suspects. 

It is not, however, unconstitutional on its face. Where the officer has probable cause to believe that the suspect poses a 
threat of serious physical harm, either to the officer or to others, it is not constitutionally unreasonable to prevent 
escape by using deadly force. Thus, if the suspect threatens the officer with a weapon or there is probable cause to 
believe that he has committed a crime involving the infliction or threatened infliction of serious physical harm, deadly 
force maybe used if necessary to prevent escape, and if, where [471 U.S. 1,12] feasible, some warning has been 
given. As applied in such circumstances, the Tennessee statute would pass constitutional muster. 

Ill 

A 

It is insisted that the Fourth Amendment must be construed in light of the common-law rule, which allowed the use of 
whatever force was necessary to effect the arrest of a fleeing felon, though not a misdemeanant. As stated in Hale's 
posthumously published Pleas of the Crown: 

" [I]f persons that are pursued by these officers for felony or the just suspicion thereof... shall not yield 
themselves to these officers, but shall either resist or fly before they are apprehended or being apprehended 
shall rescue themselves and resist or fly, so that they cannot be otherwise apprehended, and are upon 
necessity slain therein, because they cannot be otherwise taken, it is no felony." 2 M. Hale, Historia 
Placitorum Coronae 85 (1736). 

See also 4 W. Blackstone, Commentaries *289. Most American jurisdictions also imposed a flat prohibition against 
the use of deadly force to stop a fleeing misdemeanant, coupled with a general privilege to use such force to stop a 
fleeing felon. E. g., Holloway v. Moser, 193 N.C. 185,136 S. E. 375 (1927); State v. Smith, 127 Iowa 534, 535,103 N. W. 
944, 945 (1905); Reneau v. State, 70 Tenn. 720 (1879); Brooks v. Commonwealth, 61 Pa. 352 (1869); Roberts v. State, 
14 Mo. 138 (1851); see generally R. Perkins & R. Boyce, Criminal Law 1098-1102 (3d ed. 1982); Day, Shooting the 
Fleeing Felon: State of the Law, 14 Crim. L. Bull. 285, 286-287 (1978); Wilgus, Arrest Without a Warrant, 22 Mich. L. 
Rev. 798, 807-816 (1924). But see Storey v. State, 71 Ala. 329 (1882); State v. Bryant, 65 N.C. 327, 328 (1871); 

Caldwell v. State, 41 Tex. 86 (1874). [471 U.S. 1,13] 

The State and city argue that because this was the prevailing rule at the time of the adoption of the Fourth 
Amendment and for some time thereafter, and is still in force in some States, use of deadly force against a fleeing 


felon must be "reasonable." It is true that this Court has often looked to the common law in evaluating the 
reasonableness, for Fourth Amendment purposes, of police activity. See, e. g., United States v. Watson, 423 U.S. 411, 
418-419 (1976); Gerstein v. Pugh, 420 U.S. 103,111, 114 (1975); Carroll v. United States, 267 U.S. 132, 149-153 (1925). 
On the other hand, it "has not simply frozen into constitutional law those law enforcement practices that existed at the 
time of the Fourth Amendment's passage." Payton v. New York, 445 U.S. 573, 591, n. 33 (1980). Because of sweeping 
change in the legal and technological context, reliance on the common-law rule in this case would be a mistaken 
literalism that ignores the purposes of a historical inquiry. 


B 

It has been pointed out many times that the common-law rule is best understood in light of the fact that it arose at a 
time when virtually all felonies were punishable by death. 11 "Though effected without the protections and formalities 
of an orderly trial and conviction, the killing of a resisting or [471 U.S. 1,14] fleeing felon resulted in no greater 
consequences than those authorized for punishment of the felony of which the individual was charged or suspected." 
American Law Institute, Model Penal Code 3.07, Comment 3, p. 56 (Tentative Draft No. 8,1958) (hereinafter Model 
Penal Code Comment). Courts have also justified the common-law rule by emphasizing the relative dangerousness of 
felons. See, e. g., Schumann v. McGinn, 307 Minn., at 458, 240 N. W. 2d, at 533; Holloway v. Moser, supra, at 187, 

136 S. E., at 376 (1927). 

Neither of these justifications makes sense today. Almost all crimes formerly punishable by death no longer are or can 
be. See, e. g., Enmund v. Florida, 458 U.S. 782 (1982); Coker v. Georgia, 433 U.S. 584 (1977). And while in earlier 
times "the gulf between the felonies and the minor offences was broad and deep," 2 Pollock & Maitland 467, n. 3; 
Carroll v. United States, supra, at 158, today the distinction is minor and often arbitrary. Many crimes classified as 
misdemeanors, or nonexistent, at common law are now felonies. Wilgus, 22 Mich. L. Rev., at 572-573. These changes 
have undermined the concept, which was questionable to begin with, that use of deadly force against a fleeing felon is 
merely a speedier execution of someone who has already forfeited his life. They have also made the assumption that a 
"felon" is more dangerous than a misdemeanant untenable. Indeed, numerous misdemeanors involve conduct more 
dangerous than many felonies. 12 

There is an additional reason why the common-law rule cannot be directly translated to the present day. The 
common-law rule developed at a time when weapons were rudimentary. Deadly force could be inflicted almost solely 
in a hand-to-hand struggle during which, necessarily, the safety [471 U.S. 1,15] of the arresting officer was at risk. 
Handguns were not carried by police officers until the latter half of the last century. L. Kennett & J. Anderson, The 
Gun in America 150-151 (1975). Only then did it become possible to use deadly force from a distance as a means of 
apprehension. As a practical matter, the use of deadly force under the standard articulation of the common-law rule 
has an altogether different meaning - and harsher consequences - now than in past centuries. See Wechsler & 

Michael, A Rationale for the Law of Homicide: I, 37 Colum. L. Rev. 701, 741 (1937). 13 

One other aspect of the common-law rule bears emphasis. It forbids the use of deadly force to apprehend a 
misdemeanant, condemning such action as disproportionately severe. See Holloway v. Moser, 193 N.C., at 187,136 S. 
E., at 376; State v. Smith, 127 Iowa, at 535,103 N. W., at 945. See generally Annot., 83 A. L. R. 3d 238 (1978). 

In short, though the common-law pedigree of Tennessee's rule is pure on its face, changes in the legal and 
technological context mean the rule is distorted almost beyond recognition when literally applied. 

C 

In evaluating the reasonableness of police procedures under the Fourth Amendment, we have also looked to 
prevailing [471 U.S. 1,16] rules in individual jurisdictions. See, e. g., United States v. Watson, 423 U.S., at 421-422. 
The rules in the States are varied. See generally Comment, 18 Ga. L. Rev. 137,140-144 (1983). Some 19 States have 
codified the common-law rule, 14 though in two of these the courts have significantly limited the statute. 15 Four 
States, though without a relevant statute, apparently retain the common-law rule. 16 Two States have adopted the 
Model Penal Code's [471 U.S. 1,17] provision verbatim.17 Eighteen others allow, in slightly varying language, the use 
of deadly force only if the suspect has committed a felony involving the use or threat of physical or deadly force, or is 
escaping with a deadly weapon, or is likely to endanger life or inflict serious physical injury if not arrested. 18 
Louisiana and Vermont, though without statutes or case law on point, do forbid the use of deadly force to prevent any 
but violent felonies. 19 The remaining States either have no relevant statute or case law, or have positions that are 
unclear.20 [471 U.S. 1, 18] 


It cannot be said that there is a constant or overwhelming trend away from the common-law rule. In recent years, 
some States have reviewed their laws and expressly rejected abandonment of the common-law rule.21 Nonetheless, 
the long-term movement has been away from the rule that deadly force may be used against any fleeing felon, and 
that remains the rule in less than half the States. 

This trend is more evident and impressive when viewed in light of the policies adopted by the police departments 
themselves. Overwhelmingly, these are more restrictive than the common-law rule. C. Milton, J. Halleck, J. Lardner, 

& G. Abrecht, Police Use of Deadly Force 45-46 (1977). The Federal Bureau of Investigation and the New York City 
Police Department, for example, both forbid the use of firearms except when necessary to prevent death or grievous 
bodily harm. Id., at 40-41; App. 83. For accreditation by the Commission on Accreditation for Law Enforcement 
Agencies, a department must restrict the use of deadly force to situations where "the officer reasonably believes that 
the action is in defense of human life ... or in defense of any person in immediate danger of serious physical injury." 
Commission on Accreditation for Law Enforcement Agencies, Inc., Standards for Law Enforcement Agencies 1-2 
(1983) (italics deleted). A1974 study reported that the police department regulations in a majority of the large cities 
of the United States allowed the firing of a weapon only when a [471 U.S. 1,19] felon presented a threat of death or 
serious bodily harm. Boston Police Department, Planning & Research Division, The Use of Deadly Force by Boston 
Police Personnel (1974), cited in Mattis v. Schnarr, 547 F.2d 1007,1016, n. 19 (CA8 1976), vacated as moot sub nom. 
Ashcroft v. Mattis, 431 U.S. 171 (1977). Overall, only 7.5% of departmental and municipal policies explicitly permit the 
use of deadly force against any felon; 86.8% explicitly do not. K. Matulia, A Balance of Forces: A Report of the 
International Association of Chiefs of Police 161 (1982) (table). See also Record 1108-1368 (written policies of 44 
departments). See generally W. Geller & K. Karales, Split-Second Decisions 33-42 (1981); Brief for Police Foundation 
et al. as Amici Curiae. In light of the rules adopted by those who must actually administer them, the older and fading 
common-law view is a dubious indicium of the constitutionality of the Tennessee statute now before us. 

D 

Actual departmental policies are important for an additional reason. We would hesitate to declare a police practice of 
long standing "unreasonable" if doing so would severely hamper effective law enforcement. But the indications are to 
the contrary. There has been no suggestion that crime has worsened in any way in jurisdictions that have adopted, by 
legislation or departmental policy, rules similar to that announced today. Amici note that "[ajfter extensive research 
and consideration, [they] have concluded that laws permitting police officers to use deadly force to apprehend 
unarmed, non-violent fleeing felony suspects actually do not protect citizens or law enforcement officers, do not deter 
crime or alleviate problems caused by crime, and do not improve the crime-fighting ability of law enforcement 
agencies.” Id., at 11. The submission is that the obvious state interests in apprehension are not sufficiently served to 
warrant the use of lethal weapons against all fleeing felons. See supra, at 10-11, and n. 10. [471 U.S. 1, 20] 

Nor do we agree with petitioners and appellant that the rule we have adopted requires the police to make impossible, 
split-second evaluations of unknowable facts. See Brief for Petitioners 25; Brief for Appellant 11. We do not deny the 
practical difficulties of attempting to assess the suspect's dangerousness. However, similarly difficult judgments must 
be made by the police in equally uncertain circumstances. See, e. g., Terry v. Ohio, 392 U.S., at 20, 27. Nor is there any 
indication that in States that allow the use of deadly force only against dangerous suspects, see nn. 15,17-19, supra, 
the standard has been difficult to apply or has led to a rash of litigation involving inappropriate second-guessing of 
police officers' split-second decisions. Moreover, the highly technical felony/misdemeanor distinction is equally, if not 
more, difficult to apply in the field. An officer is in no position to know, for example, the precise value of property 
stolen, or whether the crime was a first or second offense. Finally, as noted above, this claim must be viewed with 
suspicion in light of the similar self-imposed limitations of so many police departments. 

IV 

The District Court concluded that Hymon was justified in shooting Garner because state law allows, and the Federal 
Constitution does not forbid, the use of deadly force to prevent the escape of a fleeing felony suspect if no alternative 
means of apprehension is available. See App. to Pet. for Cert. A9-A11, A38. This conclusion made a determination of 
Garner's apparent dangerousness unnecessary. The court did find, however, that Garner appeared to be unarmed, 
though Hymon could not be certain that was the case. Id., at A4, A23. See also App. 41, 56; Record 219. Restated in 
Fourth Amendment terms, this means Hymon had no articulable basis to think Garner was armed. 

In reversing, the Court of Appeals accepted the District Court's factual conclusions and held that "the facts, as found, 
did not justify the use of deadly force." 710 F.2d, at 246. [471 U.S. 1, 21] We agree. Officer Hymon could not 
reasonably have believed that Garner - young, slight, and unarmed - posed any threat. Indeed, Hymon never 


attempted to justify his actions on any basis other than the need to prevent an escape. The District Court stated in 
passing that "[t]he facts of this case did not indicate to Officer Hymon that Garner was 'nondangerous.'" App. to Pet. 
for Cert. A34. This conclusion is not explained, and seems to be based solely on the fact that Garner had broken into a 
house at night. However, the fact that Garner was a suspected burglar could not, without regard to the other 
circumstances, automatically justify the use of deadly force. Hymon did not have probable cause to believe that 
Garner, whom he correctly believed to be unarmed, posed any physical danger to himself or others. 

The dissent argues that the shooting was justified by the fact that Officer Hymon had probable cause to believe that 
Garner had committed a nighttime burglary. Post, at 29, 32. While we agree that burglary is a serious crime, we 
cannot agree that it is so dangerous as automatically to justify the use of deadly force. The FBI classifies burglary as a 
"property" rather than a "violent" crime. See Federal Bureau of Investigation, Uniform Crime Reports, Crime in the 
United States 1 (1984). 22 Although the armed burglar would present a different situation, the fact that an unarmed 
suspect has broken into a dwelling at night does not automatically mean he is physically dangerous. This case 
demonstrates as much. See also Solem v. Helm, 463 U.S. 277, 296-297, and nn. 22-23 (1983). In fact, the available 
statistics demonstrate that burglaries only rarely involve physical violence. During the 10-year period from 1973-1982, 
only 3.8% of all burglaries involved violent crime. Bureau of Justice Statistics, Household [471 U.S. 1, 22] Burglary 4 
(1985). 23 See also T. Reppetto, Residential Crime 17,105 (1974); Conklin & Bittner, Burglary in a Suburb, 11 
Criminology 208, 214 (1973). 


V 

We wish to make clear what our holding means in the context of this case. The complaint has been dismissed as to all 
the individual defendants. The State is a party only by virtue of 28 U.S.C. 2403(b) and is not subject to liability. The 
possible liability of the remaining defendants - the Police Department and the city of Memphis - hinges on Monell v. 
New York City Dept, of Social Services, 436 U.S. 658 (1978), and is left for remand. We hold that the statute is invalid 
insofar as it purported to give Hymon the authority to act as he did. As for the policy of the Police Department, the 
absence of any discussion of this issue by the courts below, and the uncertain state of the record, preclude any 
consideration of its validity. 

The judgment of the Court of Appeals is affirmed, and the case is remanded for further proceedings consistent with 
this opinion. 

So ordered. 

Footnotes 

[Footnote 1] The owner of the house testified that no lights were on in the house, but that a back door light was on. 
Record 160. Officer Hymon, though uncertain, stated in his deposition that there were lights on in the house. Id., at 
209. 

[Footnote 2] In fact, Garner, an eighth-grader, was 15. He was 5' 4" tall and weighed somewhere around too or 110 
pounds. App. to Pet. for Cert. A5. 

[Footnote 3] When asked at trial why he fired, Hymon stated: 

"Well, first of all it was apparent to me from the little bit that I knew about the area at the time that he was 
going to get away because, number 1 ,1 couldn't get to him. My partner then couldn't find where he was 
because, you know, he was late coming around. He didn't know where I was talking about. I couldn't get to 
him because of the fence here, I couldn't have jumped this fence and come up, consequently jumped this 
fence and caught him before he got away because he was already up on the fence, just one leap and he was 
already over the fence, and so there is no way that I could have caught him." App. 52. 

He also stated that the area beyond the fence was dark, that he could not have gotten over the fence easily because he 
was carrying a lot of equipment and wearing heavy boots, and that Garner, being younger and more energetic, could 
have outrun him. Id., at 53-54. 

[Footnote 4] Garner had rummaged through one room in the house, in which, in the words of the owner, "[a]ll the 
stuff was out on the floors, all the drawers was pulled out, and stuff was scattered all over." Id., at 34. The owner 
testified that his valuables were untouched but that, in addition to the purse and the 10 dollars, one of his wife's rings 
was missing. The ring was not recovered. Id., at 34-35. 


[Footnote 5] Although the statute does not say so explicitly, Tennessee law forbids the use of deadly force in the arrest 
of a misdemeanant. See Johnson v. State, 173 Tenn. 134,114 S. W. 2d 819 (1938). 

[Footnote 6] "The right of the people to be secure in their persons ... against unreasonable searches and seizures, 
shall not be violated ...U.S. Const., Arndt. 4. 

[Footnote 7] The Court of Appeals concluded that the rule set out in the Model Penal Code "accurately states Fourth 
Amendment limitations on the use of deadly force against fleeing felons." 710 F.2d, at 247. The relevant portion of the 
Model Penal Code provides: 

"The use of deadly force is not justifiable ... unless (i) the arrest is for a felony; and (ii) the person effecting 
the arrest is authorized to act as a peace officer or is assisting a person whom he believes to be authorized to 
act as a peace officer; and (iii) the actor believes that the force employed creates no substantial risk of injury 
to innocent persons; and (iv) the actor believes [471 U.S. 1, 7] that (1) the crime for which the arrest is 
made involved conduct including the use or threatened use of deadly force; or (2) there is a substantial risk 
that the person to be arrested will cause death or serious bodily harm if his apprehension is delayed." 
American Law Institute, Model Penal Coded 3.07(2)03) (Proposed Official Draft 1962). 

The court also found that ”[a]n analysis of the facts of this case under the Due Process Clause” required the same 
result, because the statute was not narrowly drawn to further a compelling state interest. 710 F.2d, at 246-247. The 
court considered the generalized interest in effective law enforcement sufficiently compelling only when the the 
suspect is dangerous. Finally, the court held, relying on Owen v. City of Independence, 445 U.S. 622 (1980), that the 
city was not immune. 

[Footnote 8] The dissent emphasizes that subsequent investigation cannot replace immediate apprehension. We 
recognize that this is so, see n. 13, infra; indeed, that is the reason why there is any dispute. If subsequent arrest were 
assured, no one would argue that use of deadly force was justified. Thus, we proceed on the assumption that 
subsequent arrest is not likely. Nonetheless, it should be remembered that failure to apprehend at the scene does not 
necessarily mean that the suspect will never be caught. 

In lamenting the inadequacy of later investigation, the dissent relies on the report of the President's Commission on 
Law Enforcement and Administration of Justice. It is worth noting that, notwithstanding its awareness of this 
problem, the Commission itself proposed a policy for use of deadly force arguably even more stringent than the 
formulation we adopt today. See President's Commission on Law Enforcement and Administration of Justice, Task 
Force Report: The Police 189 (1967). The Commission proposed that deadly force be used only to apprehend 
"perpetrators who, in the course of their crime threatened the use of deadly force, or if the officer believes there is a 
substantial risk that the person whose arrest is sought will cause death or serious bodily harm if his apprehension is 
delayed." In addition, the officer would have "to know, as a virtual certainty, that the suspect committed an offense for 
which the use of deadly force is permissible." Ibid. 

[Footnote 9] We note that the usual manner of deterring illegal conduct - through punishment - has been largely 
ignored in connection with flight from arrest. Arkansas, for example, specifically excepts flight from arrest from the 
offense of "obstruction of governmental operations." The commentary notes that this "reflects the basic policy 
judgment that, absent the use of force or violence, a mere attempt to avoid apprehension by a law enforcement officer 
does not give rise to an independent offense." Ark. Stat. Ann. 4i-28o2(3)(a) (1977) and commentary. In the few States 
that do outlaw flight from an arresting officer, the crime is only a misdemeanor. See, e. g., Ind. Code 35-44-3-3 
(1982). Even forceful resistance, though generally a separate offense, is classified as a misdemeanor. E. g., Ill. Rev. 
Stat., ch. 38, 31-1 (1984); Mont. Code Ann. 45-7-301 (1984); N. H. Rev. Stat. Ann. 642:2 (Supp. 1983); Ore. Rev. Stat. 
162.315 (1983). 

This lenient approach does avoid the anomaly of automatically transforming every fleeing misdemeanant into a 
fleeing felon - subject, under the common-law rule, to apprehension by deadly force - solely by virtue of his flight. 
However, it is in real tension with the harsh consequences of flight in cases where deadly force is employed. For 
example, Tennessee does not outlaw fleeing from arrest. The Memphis City Code does, 22-34.1 (Supp. 17,1971), 
subjecting the offender to a maximum fine of $50,1-8 (1967). Thus, Garner's attempted escape subjected him to (a) a 
$50 fine, and (b) being shot. 

[Footnote 10] See Sherman, Reducing Police Gun use, in Control in the Police Organization 98,120-123 (M. Punch ed. 
1983); Fyfe, Observations on Police [471 U.S. 1, ll] Deadly Force, 27 Crime & Delinquency 376, 378-381 (1981); W. 


Geller & K. Karales, Split-Second Decisions 67 (1981); App. 84 (affidavit of William Bracey, Chief of Patrol, New York 
City Police Department). See generally Brief for Police Foundation et al. as Amici Curiae. 

[Footnote 11] The roots of the concept of a "felony" lie not in capital punishment but in forfeiture. 2 F. Pollock & F. 
Maitland, The Flistory of English Law 465 (2d ed. 1909) (hereinafter Pollock & Maitland). Not all felonies were always 
punishable by death. See id., at 466-467, n. 3. Nonetheless, the link was profound. Blackstone was able to write: "The 
idea of felony is indeed so generally connected with that of capital punishment, that we find it hard to separate them; 
and to this usage the interpretations of the law do now conform. And therefore if a statute makes any new offence 
felony, the law implies that is shall be punished with death, viz. by hanging, as well as with forfeiture ...4 W. 
Blackstone, Commentaries *98. See also R. Perkins & R. Boyce, Criminal Law 14-15 (3d ed. 1982); 2 Pollock & 
Maitland 511. 

[Footnote 12] White-collar crime, for example, poses a less significant physical threat than, say, drunken driving. See 
Welsh v. Wisconsin, 466 U.S. 740 (1984); id., at 755 (BLACKMUN, J., concurring). See Model Penal Code Comment, 
at 57 - 

[Footnote 13] It has been argued that sophisticated techniques of apprehension and increased communication 
between the police in different jurisdictions have made it more likely that an escapee will be caught than was once the 
case, and that this change has also reduced the "reasonableness" of the use of deadly force to prevent escape. E. g., 
Sherman, Execution Without Trial: Police Homicide and the Constitution, 33 Vand. L. Rev. 71, 76 (1980). We are 
unaware of any data that would permit sensible evaluation of this claim. Current arrest rates are sufficiently low, 
however, that we have some doubt whether in past centuries the failure to arrest at the scene meant that the police 
had missed their only chance in a way that is not presently the case. In 1983, 21% of the offenses in the Federal 
Bureau of Investigation crime index were cleared by arrest. Federal Bureau of Investigation, Uniform Crime Reports, 
Crime in the United States 159 (1984). The clearance rate for burglary was 15%. Ibid. 

[Footnote 14] Ala. Code 13A-3-27 (1982); Ark. Stat. Ann. 41-510 (1977); Cal. Penal Code Ann. 196 (West 1970); Conn. 
Gen. Stat. 53a-22 (1972); Fla. Stat. 776.05 (1983); Idaho Code 19-610 (1979); Ind. Code 35-41-3-3 (1982); Kan. Stat. 
Ann. 21-3215 (1981); Miss. Code Ann. 97-3-15® (Supp. 1984); Mo. Rev. Stat. 563.046 (1979); Nev. Rev. Stat. 

200.140 (1983); N. M. Stat. Ann. 30-2-6 (1984); Okla. Stat., Tit. 21, 732 (1981); R. I. Gen. Laws 12-7-9 (1981); S. D. 
Codified Laws 22-16-32, 22-16-33 (1979); Tenn. Code Ann. 40-7-108 (1982); Wash. Rev. Code 9A.i6.04o(3) (1977). 
Oregon limits use of deadly force to violent felons, but also allows its use against any felon if "necessary." Ore. Rev. 
Stat. 161.239 (1983). Wisconsin's statute is ambiguous, but should probably be added to this list. Wis. Stat. 939.45(4) 
(1981-1982) (officer may use force necessary for "a reasonable accomplishment of a lawful arrest"). But see Clark v. 
Ziedonis, 368 F. Supp. 544 (ED Wis. 1973), aff d on other grounds, 513 F.2d 79 (CA71975). 

[Footnote 15] In California, the police may use deadly force to arrest only if the crime for which the arrest is sought 
was "a forcible and atrocious one which threatens death or serious bodily harm," or there is a substantial risk that the 
person whose arrest is sought will cause death or serious bodily harm if apprehension is delayed. Kortum v. Alkire, 69 
Cal. App. 3d 325, 333,138 Cal. Rptr. 26, 30-31 (1977). See also People v. Ceballos, 12 Cal. 3d 470, 476-484, 526 P.2d 
241, 245-250 (1974); Long Beach Police Officers Assn. v. Long Beach, 61 Cal. App. 3d 364, 373-374,132 Cal. Rptr. 

348 , 353-354 (1976). In Indiana, deadly force may be used only to prevent injury, the imminent danger of injury or 
force, or the threat of force. It is not permitted simply to prevent escape. Rose v. State, 431N. E. 2d 521 (Ind. App. 
1982). 

[Footnote 16] These are Michigan, Ohio, Virginia, and West Virginia. Werner v. Hartfelder, 113 Mich. App. 747, 318 N. 
W. 2d 825 (1982); State v. Foster, 60 Ohio Misc. 46, 59-66, 396 N. E. 2d 246, 255-258 (Com. PI. 1979) (citing cases); 
Berry v. Hamman, 203 Va. 596,125 S. E. 2d 851 (1962); Thompson v. Norfolk & W. R. Co., 116 W. Va. 705, 711-712, 
182 S. E. 880, 883-884 (1935). 

[Footnote 17] Haw. Rev. Stat. 703-307 (1976); Neb. Rev. Stat. 28-1412 (1979). Massachusetts probably belongs in this 
category. Though it once rejected distinctions between felonies, Uraneck v. Lima, 359 Mass. 749, 750, 269 N. E. 2d 
670, 671 (1971), it has since adopted the Model Penal Code limitations with regard to private citizens, Commonwealth 
v. Klein, 372 Mass. 823, 363 N. E. 2d 1313 (1977), and seems to have extended that decision to police officers, Julian v. 
Randazzo, 380 Mass. 391, 403 N. E. 2d 931 (1980). 

[Footnote 18] Alaska Stat. Ann. 11.81.370(a) (1983); Ariz. Rev. Stat. Ann. 13-410 (1978); Colo. Rev. Stat. 18-1-707 
(1978); Del. Code Ann., Tit. 11, 467 (1979) (felony involving physical force and a substantial risk that the suspect will 


cause death or serious bodily injury or will never be recaptured); Ga. Code i6-3-2i(a) (1984); Ill. Rev. Stat., ch. 38, 7-5 
(1984); Iowa Code 804.8 (1983) (suspect has used or threatened deadly force in commission of a felony, or would use 
deadly force if not caught); Ky. Rev. Stat. 503.090 (1984) (suspect committed felony involving use or threat of 
physical force likely to cause death or serious injury, and is likely to endanger life unless apprehended without delay); 
Me. Rev. Stat. Ann., Tit. 17-A, 107 (1983) (commentary notes that deadly force may be used only "where the person to 
be arrested poses a threat to human life"); Minn. Stat. 609.066 (1984); N. H. Rev. Stat. Ann. 627:5(11) (Supp. 1983); 
N. J. Stat. Ann. 2C-3-7 (West 1982); N. Y. Penal Law 35.30 (McKinney Supp. 1984-1985); N.C. Gen. Stat. 15A-401 
(1983); N. D. Cent. Code 12.1-05-07.2^ (1976); 18 Pa. Cons. Stat. 508 (1982); Tex. Penal Code Ann. 9.51(c) (1974); 
Utah Code Ann. 76-2-404 (1978). 

[Footnote 19] See La. Rev. Stat. Ann. 14:20(2) (West 1974); Vt. Stat. Ann., Tit. 13, 2305 (1974 and Supp. 1984). A 
Federal District Court has interpreted the Louisiana statute to limit the use of deadly force against fleeing suspects to 
situations where "life itself is endangered or great bodily harm is threatened." Sauls v. Hutto, 304 F. Supp. 124,132 
(ED La. 1969). 

[Footnote 20] These are Maryland, Montana, South Carolina, and Wyoming. A Maryland appellate court has 
indicated, however, that deadly force may not be used against a felon who "was in the process of fleeing and, at the 
[471 U.S. 1,18] time, presented no immediate danger to ... anyone ...." Giant Food, Inc. v. Scherry, 51 Md. App. 
586, 589, 596,444 A. 2d 483, 486, 489 (1982). 

[Footnote 21] In adopting its current statute in 1979, for example, Alabama expressly chose the common-law rule over 
more restrictive provisions. Ala. Code 13A-3-27, Commentary, pp. 67-63 (1982). Missouri likewise considered but 
rejected a proposal akin to the Model Penal Code rule. See Mattis v. Schnarr, 547 F.2d 1007,1022 (CA8 1976) 

(Gibson, C. J., dissenting), vacated as moot sub nom. Ashcroft v. Mattis, 431 U.S. 171 (1977). Idaho, whose current 
statute codifies the common-law rule, adopted the Model Penal Code in 1971, but abandoned it in 1972. 

[Footnote 22] In a recent report, the Department of Corrections of the District of Columbia also noted that "there is 
nothing inherently dangerous or violent about the offense," which is a crime against property. D.C. Department of 
Corrections, Prisoner Screening Project 2 (1985). 

[Footnote 23] The dissent points out that three-fifths of all rapes in the home, three-fifths of all home robberies, and 
about a third of home assaults are committed by burglars. Post, at 26-27. These figures mean only that if one knows 
that a suspect committed a rape in the home, there is a good chance that the suspect is also a burglar. That has 
nothing to do with the question here, which is whether the fact that someone has committed a burglary indicates that 
he has committed, or might commit, a violent crime. 

The dissent also points out that this 3.8% adds up to 2.8 million violent crimes over a 10-year period, as if to imply 
that today's holding will let loose 2.8 million violent burglars. The relevant universe is, of course, far smaller. At issue 
is only that tiny fraction of cases where violence has [471 U.S. 1, 23] taken place and an officer who has no other 
means of apprehending the suspect is unaware of its occurrence. 

JUSTICE O'CONNOR, with whom THE CHIEF JUSTICE and JUSTICE REHNQUIST join, dissenting. 

The Court today holds that the Fourth Amendment prohibits a police officer from using deadly force as a last resort to 
[471 U.S. 1, 23] apprehend a criminal suspect who refuses to halt when fleeing the scene of a nighttime burglary. 

This conclusion rests on the majority's balancing of the interests of the suspect and the public interest in effective law 
enforcement. Ante, at 8. Notwithstanding the venerable common-law rule authorizing the use of deadly force if 
necessary to apprehend a fleeing felon, and continued acceptance of this rule by nearly half the States, ante, at 14, 

1617, the majority concludes that Tennessee's statute is unconstitutional inasmuch as it allows the use of such force to 
apprehend a burglary suspect who is not obviously armed or otherwise dangerous. Although the circumstances of this 
case are unquestionably tragic and unfortunate, our constitutional holdings must be sensitive both to the history of 
the Fourth Amendment and to the general implications of the Court's reasoning. By disregarding the serious and 
dangerous nature of residential burglaries and the longstanding practice of many States, the Court effectively creates 
a Fourth Amendment right allowing a burglary suspect to flee unimpeded from a police officer who has probable 
cause to arrest, who has ordered the suspect to halt, and who has no means short of firing his weapon to prevent 
escape. I do not believe that the Fourth Amendment supports such a right, and I accordingly dissent. 

I 
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The facts below warrant brief review because they highlight the difficult, split-second decisions police officers must 
make in these circumstances. Memphis Police Officers Elton Hymon and Leslie Wright responded to a late-night call 
that a burglary was in progress at a private residence. When the officers arrived at the scene, the caller said that "they" 
were breaking into the house next door. App. in No. 81-5605 (CA6), p. 207. The officers found the residence had been 
forcibly entered through a window and saw lights [471 U.S. 1, 24] on inside the house. Officer Hymon testified that 
when he saw the broken window he realized "that something was wrong inside," id., at 656, but that he could not 
determine whether anyone - either a burglar or a member of the household - was within the residence. Id., at 209. As 
Officer Hymon walked behind the house, he heard a door slam. He saw Edward Eugene Garner run away from the 
house through the dark and cluttered backyard. Garner crouched next to a 6-foot-high fence. Officer Hymon thought 
Garner was an adult and was unsure whether Garner was armed because Hymon "had no idea what was in the hand 
[that he could not see] or what he might have had on his person." Id., at 658-659. In fact, Garner was 15 years old and 
unarmed. Hymon also did not know whether accomplices remained inside the house. Id., at 657. The officer identified 
himself as a police officer and ordered Garner to halt. Garner paused briefly and then sprang to the top of the fence. 
Believing that Garner would escape if he climbed over the fence, Hymon fired his revolver and mortally wounded the 
suspected burglar. 

Appellee-respondent, the deceased's father, filed a 42 U.S.C. 1983 action in federal court against Hymon, the city of 
Memphis, and other defendants, for asserted violations of Garner's constitutional rights. The District Court for the 
Western District of Tennessee held that Officer Hymon's actions were justified by a Tennessee statute that authorizes 
a police officer to "use all the necessary means to effect the arrest," if "after notice of the intention to arrest the 
defendant, he either flee or forcibly resist." Tenn. Code Ann. 40-7-108 (1982). As construed by the Tennessee courts, 
this statute allows the use of deadly force only if a police officer has probable cause to believe that a person has 
committed a felony, the officer warns the person that he intends to arrest him, and the officer reasonably believes that 
no means less than such force will prevent the escape. See, e. g., Johnson v. State, 173 Tenn. 134,114 S. W. 2d 819 
[471 U.S. 1, 25] (1938). The District Court held that the Tennessee statute is constitutional and that Ilymon's actions 
as authorized by that statute did not violate Garner's constitutional rights. The Court of Appeals for the Sixth Circuit 
reversed on the grounds that the Tennessee statute "authorizing the killing of an unarmed, nonviolent fleeing felon by 
police in order to prevent escape" violates the Fourth Amendment and the Due Process Clause of the Fourteenth 
Amendment. 710 F.2d 240, 244 (1983). 

The Court affirms on the ground that application of the Tennessee statute to authorize Officer Hymon's use of deadly 
force constituted an unreasonable seizure in violation of the Fourth Amendment. The precise issue before the Court 
deserves emphasis, because both the decision below and the majority obscure what must be decided in this case. The 
issue is not the constitutional validity of the Tennessee statute on its face or as applied to some hypothetical set of 
facts. Instead, the issue is whether the use of deadly force by Officer Hymon under the circumstances of this case 
violated Garner's constitutional rights. Thus, the majority's assertion that a police officer who has probable cause to 
seize a suspect "may not always do so by killing him," ante, at 9, is unexceptionable but also of little relevance to the 
question presented here. The same is true of the rhetorically stirring statement that ”[t]he use of deadly force to 
prevent the escape of all felony suspects, whatever the circumstances, is constitutionally unreasonable." ante, at 11. 
The question we must address is whether the Constitution allows the use of such force to apprehend a suspect who 
resists arrest by attempting to flee the scene of a nighttime burglary of a residence. 

II 

For purposes of Fourth Amendment analysis, I agree with the Court that Officer Hymon "seized" Garner by shooting 
him. Whether that seizure was reasonable and therefore permitted by the Fourth Amendment requires a careful 
balancing [471 U.S. 1, 26] of the important public interest in crime prevention and detection and the nature and 
quality of the intrusion upon legitimate interests of the individual. United States v. Place, 462 U.S. 696, 703 (1983). In 
striking this balance here, it is crucial to acknowledge that police use of deadly force to apprehend a fleeing criminal 
suspect falls within the "rubric of police conduct... necessarily [involving] swift action predicated upon the on- 
thespot observations of the officer on the beat." Terry v. Ohio, 392 U.S. 1, 20 (1968). The clarity of hindsight cannot 
provide the standard forjudging the reasonableness of police decisions made in uncertain and often dangerous 
circumstances. Moreover, I am far more reluctant than is the Court to conclude that the Fourth Amendment 
proscribes a police practice that was accepted at the time of the adoption of the Bill of Rights and has continued to 
receive the support of many state legislatures. Although the Court has recognized that the requirements of the Fourth 
Amendment must respond to the reality of social and technological change, fidelity to the notion of constitutional - as 
opposed to purely judicial - limits on governmental action requires us to impose a heavy burden on those who claim 
that practices accepted when the Fourth Amendment was adopted are now constitutionally impermissible. See, e. g., 
United States v. Watson, 423 U.S. 411, 416-421 (1976); Carroll v. United States, 267 U.S. 132, 149-153 (1925). Cf. 


United States v. Villamonte-Marquez, 462 U.S. 579, 585 (1983) (noting "impressive historical pedigree" of statute 
challenged under Fourth Amendment). 

The public interest involved in the use of deadly force as a last resort to apprehend a fleeing burglary suspect relates 
primarily to the serious nature of the crime. Household burglaries not only represent the illegal entry into a person's 
home, but also "pos[e] real risk of serious harm to others." Solem v. Helm, 463 U.S. 277, 315-316 (1983) (BURGER, C. 
J., dissenting). According to recent Department of Justice statistics, "[tjhree-fifths of all rapes in the home, [471 U.S. 
1, 27] three-fifths of all home robberies, and about a third of home aggravated and simple assaults are committed by 
burglars.” Bureau of Justice Statistics Bulletin, Household Burglary 1 (January 1985). During the period 1973-1982, 
2.8 million such violent crimes were committed in the course of burglaries. Ibid. Victims of a forcible intrusion into 
their home by a nighttime prowler will find little consolation in the majority's confident assertion that "burglaries 
only rarely involve physical violence." Ante, at 21. Moreover, even if a particular burglary, when viewed in retrospect, 
does not involve physical harm to others, the "harsh potentialities for violence" inherent in the forced entry into a 
home preclude characterization of the crime as "innocuous, inconsequential, minor, or 'nonviolent.'" Solem v. Helm, 
supra, at 316 (BURGER, C. J., dissenting). See also Restatement of Torts 131, Comment g (1934) (burglary is among 
felonies that normally cause or threaten death or serious bodily harm); R. Perkins & R. Boyce, Criminal Law 1110 (3d 
ed. 1982) (burglary is dangerous felony that creates unreasonable risk of great personal harm). 

Because burglary is a serious and dangerous felony, the public interest in the prevention and detection of the crime is 
of compelling importance. Where a police officer has probable cause to arrest a suspected burglar, the use of deadly 
force as a last resort might well be the only means of apprehending the suspect. With respect to a particular burglary, 
subsequent investigation simply cannot represent a substitute for immediate apprehension of the criminal suspect at 
the scene. See President's Commission on Law Enforcement and Administration of Justice, Task Force Report: The 
Challenge of Crime in a Free Society 97 (1967). Indeed, the Captain of the Memphis Police Department testified that 
in his city, if apprehension is not immediate, it is likely that the suspect will not be caught. App. in No. 81-5605 (CA6), 
p. 334. Although some law enforcement agencies may choose to assume the risk that a criminal will remain at large, 
the [471 U.S. 1, 28] Tennessee statute reflects a legislative determination that the use of deadly force in prescribed 
circumstances will serve generally to protect the public. Such statutes assist the police in apprehending suspected 
perpetrators of serious crimes and provide notice that a lawful police order to stop and submit to arrest may not be 
ignored with impunity. See, e. g., Wiley v. Memphis Police Department, 548 F.2d 1247,1252-1253 (CA6), cert, denied, 
434 U.S. 822 (1977); Jones v. Marshall, 528 F.2d 132,142 (CA2 1975). 

The Court unconvincingly dismisses the general deterrence effects by stating that "the presently available evidence 
does not support [the] thesis" that the threat of force discourages escape and that "there is a substantial basis for 
doubting that the use of such force is an essential attribute to the arrest power in all felony cases." Ante, at 10, 11. 
There is no question that the effectiveness of police use of deadly force is arguable and that many States or individual 
police departments have decided not to authorize it in circumstances similar to those presented here. But it should go 
without saying that the effectiveness or popularity of a particular police practice does not determine its 
constitutionality. Cf. Spaziano v. Florida, 468 U.S. 447, 464 (1984) ("The Eighth Amendment is not violated every 
time a State reaches a conclusion different from a majority of its sisters over how best to administer its criminal 
laws"). Moreover, the fact that police conduct pursuant to a state statute is challenged on constitutional grounds does 
not impose a burden on the State to produce social science statistics or to dispel any possible doubts about the 
necessity of the conduct. This observation, I believe, has particular force where the challenged practice both predates 
enactment of the Bill of Rights and continues to be accepted by a substantial number of the States. 

Against the strong public interests justifying the conduct at issue here must be weighed the individual interests 
implicated in the use of deadly force by police officers. The [471 U.S. 1, 29] majority declares that "[t]he suspect's 
fundamental interest in his own life need not be elaborated upon." Ante, at 9. This blithe assertion hardly provides an 
adequate substitute for the majority's failure to acknowledge the distinctive manner in which the suspect's interest in 
his life is even exposed to risk. For purposes of this case, we must recall that the police officer, in the course of 
investigating a nighttime burglary, had reasonable cause to arrest the suspect and ordered him to halt. The officer's 
use of force resulted because the suspected burglar refused to heed this command and the officer reasonably believed 
that there was no means short of firing his weapon to apprehend the suspect. Without questioning the importance of 
a person's interest in his life, I do not think this interest encompasses a right to flee unimpeded from the scene of a 
burglary. Cf. Payton v. New York, 445 U.S. 573, 617, n. 14 (1980) (WHITE, J., dissenting) (”[T]he policeman's hands 
should not be tied merely because of the possibility that the suspect will fail to cooperate with legitimate actions by 
law enforcement personnel"). The legitimate interests of the suspect in these circumstances are adequately 
accommodated by the Tennessee statute: to avoid the use of deadly force and the consequent risk to his life, the 
suspect need merely obey the valid order to halt. 


A proper balancing of the interests involved suggests that use of deadly force as a last resort to apprehend a criminal 
suspect fleeing from the scene of a nighttime burglary is not unreasonable within the meaning of the Fourth 
Amendment. Admittedly, the events giving rise to this case are in retrospect deeply regrettable. No one can view the 
death of an unarmed and apparently nonviolent 15-year-old without sorrow, much less disapproval. Nonetheless, the 
reasonableness of Officer Hymon's conduct for purposes of the Fourth Amendment cannot be evaluated by what later 
appears to have been a preferable course of police action. The officer pursued a suspect in the darkened backyard of a 
house that from all indications had just been burglarized. The [471 U.S. 1, 30] police officer was not certain whether 
the suspect was alone or unarmed; nor did he know what had transpired inside the house. He ordered the suspect to 
halt, and when the suspect refused to obey and attempted to flee into the night, the officer fired his weapon to prevent 
escape. The reasonableness of this action for purposes of the Fourth Amendment is not determined by the 
unfortunate nature of this particular case; instead, the question is whether it is constitutionally impermissible for 
police officers, as a last resort, to shoot a burglary suspect fleeing the scene of the crime. 

Because I reject the Fourth Amendment reasoning of the majority and the Court of Appeals, I briefly note that no 
other constitutional provision supports the decision below. In addition to his Fourth Amendment claim, 
appelleerespondent also alleged violations of due process, the Sixth Amendment right to trial by jury, and the Eighth 
Amendment proscription of cruel and unusual punishment. These arguments were rejected by the District Court and, 
except for the due process claim, not addressed by the Court of Appeals. With respect to due process, the Court of 
Appeals reasoned that statutes affecting the fundamental interest in life must be "narrowly drawn to express only the 
legitimate state interests at stake." 710 F.2d, at 245. The Court of Appeals concluded that a statute allowing police use 
of deadly force is narrowly drawn and therefore constitutional only if the use of such force is limited to situations in 
which the suspect poses an immediate threat to others. Id., at 246-247. Whatever the validity of Tennessee's statute in 
other contexts, I cannot agree that its application in this case resulted in a deprivation "without due process of law." 

Cf. Baker v. McCollan, 443 U.S. 137, 144-145 (1979). Nor do I believe that a criminal suspect who is shot while trying 
to avoid apprehension has a cognizable claim of a deprivation of his Sixth Amendment right to trial by jury. See 
Cunningham v. Ellington, 323 F. Supp. 1072,1075-1076 (WD Tenn. 1971) (three-judge court). Finally, because there is 
no indication that the use [471 U.S. 1, 31] of deadly force was intended to punish rather than to capture the suspect, 
there is no valid claim under the Eighth Amendment. See Bell v. Wolfish, 441 U.S. 520, 538-539 (1979). Accordingly, I 
conclude that the District Court properly entered judgment against appellee-respondent, and I would reverse the 
decision of the Court of Appeals. 


Ill 

Even if I agreed that the Fourth Amendment was violated under the circumstances of this case, I would be unable to 
join the Court's opinion. The Court holds that deadly force may be used only if the suspect "threatens the officer with 
a weapon or there is probable cause to believe that he has committed a crime involving the infliction or threatened 
infliction of serious physical harm." Ante, at 11. The Court ignores the more general implications of its reasoning. 
Relying on the Fourth Amendment, the majority asserts that it is constitutionally unreasonable to use deadly force 
against fleeing criminal suspects who do not appear to pose a threat of serious physical harm to others. Ibid. By 
declining to limit its holding to the use of firearms, the Court unnecessarily implies that the Fourth Amendment 
constrains the use of any police practice that is potentially lethal, no matter how remote the risk. Cf. Los Angeles v. 
Lyons, 461 U.S. 95 (1983). 

Although it is unclear from the language of the opinion, I assume that the majority intends the word "use" to include 
only those circumstances in which the suspect is actually apprehended. Absent apprehension of the suspect, there is 
no "seizure" for Fourth Amendment purposes. I doubt that the Court intends to allow criminal suspects who 
successfully escape to return later with 1983 claims against officers who used, albeit unsuccessfully, deadly force in 
their futile attempt to capture the fleeing suspect. The Court's opinion, despite its broad language, actually decides 
only that the [471 U.S. 1, 32] shooting of a fleeing burglary suspect who was in fact neither armed nor dangerous can 
support a 1983 action. 

The Court's silence on critical factors in the decision to use deadly force simply invites second-guessing of difficult 
police decisions that must be made quickly in the most trying of circumstances. Cf. Payton v. New York, 445 U.S., at 
619 (WHITE, J., dissenting). Police are given no guidance for determining which objects, among an array of 
potentially lethal weapons ranging from guns to knives to baseball bats to rope, will justify the use of deadly force. The 
Court also declines to outline the additional factors necessary to provide "probable cause" for believing that a suspect 
"poses a significant threat of death or serious physical injury," ante, at 3, when the officer has probable cause to arrest 
and the suspect refuses to obey an order to halt. But even if it were appropriate in this case to limit the use of deadly 
force to that ambiguous class of suspects, I believe the class should include nighttime residential burglars who resist 


arrest by attempting to flee the scene of the crime. We can expect an escalating volume of litigation as the lower courts 
struggle to determine if a police officer's split-second decision to shoot was justified by the danger posed by a 
particular object and other facts related to the crime. Thus, the majority opinion portends a burgeoning area of Fourth 
Amendment doctrine concerning the circumstances in which police officers can reasonably employ deadly force. 

IV 

The Court's opinion sweeps broadly to adopt an entirely new standard for the constitutionality of the use of deadly 
force to apprehend fleeing felons. Thus, the Court "lightly brushe[s] aside," Payton v. New York, supra, at 600, a 
longstanding police practice that predates the Fourth Amendment and continues to receive the approval of nearly half 
of the state legislatures. I cannot accept the majority's creation of a constitutional right to flight for burglary suspects 
[471 U.S. 1 , 33] seeking to avoid capture at the scene of the crime. Whatever the constitutional limits on police use of 
deadly force in order to apprehend a fleeing felon, I do not believe they are exceeded in a case in which a police officer 
has probable cause to arrest a suspect at the scene of a residential burglary, orders the suspect to halt, and then fires 
his weapon as a last resort to prevent the suspect's escape into the night. I respectfully dissent. [471 U.S. 1, 34] 


CONCLUSION 


SCOPE OF DEFENSIVE TACTICS MANUAL 


• The SPD Defensive Tactics Manual is designed as a fluid work product. It will be flexible in 

ability to modify in content in order to shadow an always changing use of force, best 
practices concept. 

• Case Law, new concepts in force application, legal expertise. Law Enforcement 

Administration and subject matter experts will continually guide the evolution of this 
work product. 
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